JAN 192010

The Honorable Tom MceClintock
Ranking Member

Subcommittee on Water and Power
Committee on Natural Resources
U.S. House of Representatives
Washington, DC 20515

Dear Representative McClintock:

We are responding on behalf of the Departments of the Interior and Justice to your letiers
dated September 25, 2009, and October 19, 2009, regarding the four Indian water rights
settlements that arc currently pending in Congress: the White Mountain Apache Tribe
Water Rights Quantification Act (H.R. 1065 and S. 313). the Aamodt Litigation
Settlement Act (H.R, 3342 and S. 1105}, the Taos Pueblo Indian Water Rights Settlement
Act (H.R. 3254 and 8, 963). and the Crow Tribe Water Rights Settlement Act (H.R. 3563
and S. 375). Consistent with our legal responsitilities and longstanding policy that we do
not discuss non-public aspects of pending or potential litigation, we are responding (o the
fullest extent possible.

You asked whether these settlements represent a net benefit to taxpayers when balanced
againsi what you describe as the “consequences and costs of litigation.” These
consequences, some of which were discussed in Administration testimony presented on
these bills, are not susceptible to simple quantification. They include the rancor between
neighbors that contested litigation can cause, which may last long alter the water rights
have been adjudicated. as well as the prolonged uncertainty due to the time it takes to
litigate complex stream adjudications. Both rancor and uncertainty can have substantial
economic conseguences. The existence of unquantified water rights claims casts a
shadow over all water users in a waler basin, as no other water user in the basin can ever
be certain when these rights may be used and how this will impact other users. Tt is the
Administration’s considered view. as explained in testimony on these bills, that
settlement would be preferable to litigation of these claims, although we do continue to
have certain concerns with each of the pending settlements. These views are laid out in
statements of July 21, 2009, September 9, 2009, and September 22, 2009, as well a3 in
fetters dated October 22, 2009, November 10, 2009, and November 18, 2009.

Your letter requested “guidance™ from the Departments of the [nierior and fustice regarding
the merits of these settlements. We are attaching copies of the Administration views
letters sent by Michael L. Connor, Commissiener of Reclamation, providing updated
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views and estimates of the Administration on the above-referenced bills. Like the
Administration testimony presented by Commissioner Connor at the hearings on these
bills, these letters reflect the views of the Administration on these pending bills. Each of
the tribes and pueblos whose rights would be settled through these setttements has claims
to significant amounts of water that may be vindicated through litigation. As the
Administration statements have explained, for over 20 years spanning both Democrat and
Republican administrations, the Federal Government has acknowledged that negotiated
Indian water rights settlements are preferable to protracted and divisive litgation.

If you have further questions on this matter, please contact Mr, Christopher Mansour at
(202) 208-7693.

Sincerely,
Christopber Mansour Ronald Weich
Director Assistant Attorney General
Office of Congressional and Office of Legisiative Affairs
Legislative Affairs Department of Justice

Department of the Interior

Enclosures

cc: The Honorable Grace F. Napolitano
Chairwoman, Subcommittee on Water and Power




" United States Department of the Interior

BUREAU OF RECLAMATION
Washington, DC 20240

NOV 1 g 2009

The Honorable Grace F. Napolitano
Chairwoman, Subcommittee on Water and Power
Committee on Natural Resources

House of Representatives

Washington, DC 20515

Dear Chairwoman Napolitano:

In response to your request, this letter presents the views of the Administration regarding
H.R. 3563, the “Crow Tribe Water Rights Scttlement Act of 2009.” For overall views
regarding the background and purposes of this settlement, [ would refer the Committee to
testimony [ delivered to the House Committee on Natural Resources, Subcommittee on
Water and Power, on this bill on September 22, 2009.

1 want to begin by emphasizing, as [ did in my testimony, that for over twenty years, the
federal government has acknowledged that negotiated Indian water rights settlements are
preferable to protracted and divisive litigation, Our policy of support for negotiations is
premised on a set of general principles including that the United States participate in
water settlements consistent with its responsibilities as trustee to Indians; that Indian
tribes receive equivalent benefits for rights which they, and the United States as trustee,
may release as part of a settlement; that Indian tribes should realize value from confirmed
water rights resulting from a settlement; and that settlements are to contain appropriate
cost-sharing proportionate to the benefits received by all parties benefiting from the
settlement. Ultimately this Administration’s goal is to engage with settlement parties

early 50 that we can address issues during negotiation rather than waiting until legislation
is introduced in Congress.

The settlement that would be approved by H.R. 3563 would resolve a long-standing
dispute rbout the scope and quantity of the Crow Tribe’s water rights and would also
resolve water rights litigation conceming this issue that has been on-going since 1975,
The Department has worked with the Crow Tribe and the State of Montana for a number
of years in an effort o reach agreement on Federal legislation that would approve the
Compact and provide funds for the Tribe to put its water rights to use, AfRer a hearing cn
a predecessor bill (S. 3555 in the 110® Congress) at which the last Administration raised
a number of monetary and non-monetary concerns with the bill, both the Tribe and the
State worked cooperatively with the Department to address many of these issues. A
number of important issues were addressed when Senate companion S, 375 was
introduced and additional positive changes were made in the legislation during the Senate
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mark up, which are incorporated in H.R. 3563. We would like to continue to work with
the parties and the sponsors to address certain remaining concemns to make this a
settlement that the Administration could support. | will not reiterate the entire statement 1
made during the September 22, 2009 hearing but instead will focus this set of comments

" on the areas in this legislation that were improved by the Semate markup as well as those
areas where the Administration believes additional work and changes to the legislation
are needed.

First, the Administration notes with approval that Section 6(g) of H.R. 3563 now requires
that title to the municipal, rural and industrial (MRé&I) water system to be constructed
under the settlement to deliver clean water to communities and businesses in most parts
of the Crow Reservation be conveyed to the Tribe after construction is complete, This is
consistent with other recently enacted water rights settlements, The Administration
believes that transferring title to infrastructure is consistent with concepts of self-
determination and tribal sovereignty. We would like to work with the Tribe and
Congress to refine the language of Section 6(g) to ensure that the title transfer is
appropriately structured.

Second, we elso note with approval that changes were made in section 13 to address
concerns raised by the State of Wyoming about the impact of the legislation on the
Yellowstone River Compact. We appreciate the efforts of the Tribe and the states of
Wyoming and Montana to work together to resolve these issues. It appears that this
language is consistent with the rights of the Tribe as set forth in the Compact.

Third, notwithstanding significant improvement in the legislation, the high costs of the
infrastructure projects and other benefits called for in the bill and the large disparity
between the local and State cost share and the Federal settlement contribution remain of
concern. H.R. 3363 authorizes more than one half billion dollars in federal
" appropriations, mdking the settlement, if enacted, one of the largest to date. As a practical
matter, the size of the Federal obligation created under H.R. 3563 in relation to the
Burcau of Reclamation’s budget presents significant challenges, Currently, Reclamation
has a backlog of more than $2 billion in authorized rural water projects, many of which
have a significant tribal component. Moreover, the breadth of the many benefits that
would flow to the Crow Tribe under the settlement at almost exclusively federal cost,
such as the rehabilitation, improvement, and expansion of the Crow Imrigation Project, the
design and construction of water diversion and delivery systems to serve vast areas of the
Crow Reservation, and sipnificant funding for unspecified and open-ended water and
economic and water development projects, raises serious concerns becanse of the

precedent that enactment of such a large settlement could set for future Indian water
rights settlements.

The Administration believes that several aspects of the costs of this legislation need
additional anzlysis, including (1) the intended uses of the funds $.375 proposes to be
placed in the Crow Settlement Fund established under this legislation for “economic
development projects™ and “water development projects,” totaling altogether almost $93
million; (2) the potential for a non-Federal contribution, based on any non-Indian benefits



received, to the irrigation and M&I projecis required under the settlement; and (3) the
appropriate size of trust funds to subsidize the operation, maintenance and repalr (OM
&R) costs of Yellowtail Dam (the dam that created Bighorm Lake), the municipal water
systems to be constructed under this legislation, and the rehabilitation of the Crow
[rrigation Project. Given the very large size of the Federal contribution to the settiement
and the number of benefits that it will provide to the Craw Reservation, heightened
scrutiny must be given to the various trust funds that are created and the purposes for
which they are established. Given the undefined nature of the purposes for the money

slated for “economic development,” the Administration questions whether any such fund
is appropriate.

Fourth, the Administration is concemned that the legislation mandates that certain
engineering reports be used to define the scope of the significant infrastructure
development authorized in the settlement, These reports are nat at the appropriate level
of detail to be used as a mandate. The Administration will be working with the Crow
Tribe and its technical experts to analyze, and achieve more clarity on, the infrastructure
to be constructed, whether the work proposed is the most cost effective way to use the
sizeable funds authorized in the legislation and if greater economies of scale that could be
obtained through different configurations of the proposed rural water system.

Fifth, a critical element of our further analysis will focus on the rights of allottees vis a
vis the priorities for the rehabilitation and expansion of the Crow [rrigation Project. H.R.
3563 would waive federal rights held by the allottees in exchange for outlined settlement
benefits. The Administration has an obligation to allotiees to assure the water rights
waived and subslitute benefits are of equivalent value. At minimum, we recommend that
H.R. 3563 be amended to allow the proposed infrastructure projects to be modified to
ensure that aliottees are receiving fair benefits for rights surrendered.

Sixth, Section 12(b) of H.R. 3563 grants the Crow Tribe the exclusive right to develop
power at the Yellowiail Afterbay Dam, a component of the Yellowtail Unit, Pick-Sloan
Missouri Basin (PSMB) project. We are looking closely at the implications of this

provision and whether it provides for consistency of cost allocation for other PSMB
beneficiaries.

Seventh, the Administration remains concemed that key Compact documents remain
incomplete or in dispute, including the list of existing water uses on trust land, If the
parties do not wish to complete all the documents at this point, they can be negotiated
after the legislation is enacted, but the bill should not ratify documents that have yet o be
negotiated. Moreover, the list of existing uses is important to the Administration because
it will be used to determine shortage sharing and priority rights for both the Tribe and
allottees. Past Indian water right settlements that were approved by Congress in an
incomplete status have been very difficult to implement, causing lengthy delays and, in
some cases, the need to come back to Congress. The Administration believes the better

course is to complete all aspects of the settlement agreement in advance of congressional
approval.



Eighth, the financial structure and timing of the waivers as proposed in this settlement
raise serious concerns for the Administration, The final effectiveness and enforceability
of this settlement could occur es soon as the United States has appropriated only the
funds authorized for the Crow Seitlement Fund, which is about half of the total benefits
called for in the settlement; the legislation provides po parameters establishing when the
other aspects of the settlement are to be fulfilled. Under this settlement structure, the
waivers by the Tribe and the United States of further claims for the Tribe's federal
reserved water rights are uncoupled from finel receipt by the Tribe of the central
settlement benefits (rehabilitation and expansion of the Crow Irrigation Project and
construction of a MR&I system for the reservation). The State of Montana and its water
users will receive their most important settlement benefit — waivers — far in advance of

- the Tribe receiving its full settlement benefits. The Department of the Interior has
consistently advocated that the settiement benefits that are provided in Indian water rights
settlements should be made available to all parties at the same time. In this way, no

entity benefits disproportionately in the event that all the major settlement benefits are
not realized.

In conclusion, H.R. 3563 and the underlying Compact are the praducts of a great deal of
effort by many parties and reflect a desire by the people of Montana, Indian and non-
Indian, to settle their differences through negotiation rather than litigation, This is a goal
that the Administration emphatically shares. We are committed to working with the Tribe
and the State of Montana to complcte a full and robust analysis of the settlement in order
assure that it js final and fair, will provide certainty 1o the State of Montana and non-

~ Indian users, and will enable the Crow Tribe to put its water rights to use for the
economic benefit of the Crow Reservation and its residents. If the parties continue to
negotiate with the same good faith they have shown thus far, we are hopeful that aii
appropriate and fair settlement can be reached that will contribute to long-term harmony
and cooperation among the parties.

Thank you for the opportunity to present these views for the record. The Office of
Management and Budget advises that there is no objection, from the standpoint of the

Administration’s program, to the presentation of these views for your consideration and
the consideration of the Congress.

Sincerely,

/A

Michael L. Connor
Commissioner

cc:  The Honorable Nick J. Rahall, 11
Chairman, Committee on Nafural Resources



The Honorable Doc Hastings
Ranking Member, Committee on Natural Resources

The Honorable Tom McClintock

Ranking Member, Subcommittee on Water and Power, Committee on Natural
Resources
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The Honorable Grage F. Napolitano
Chairwoman, Subcominittece on Water and Power
Committee on Natural Resources

House of Representatives

Washington, DC 20515

Dear Ms. Napolitano:

In respornise to your request, this letter presents the views of the Administration regarding
H.R. 3254, the “Taos Pueblo Indian Water Rights Settlement Act,” as repotted by the
Subcommitiee on Water and Power on September 30, 2009. For overall views regarding
the purposes and importance of this settlement, [ would refer to my testimony delivered
to the House Committee on Natural Resources, Subcommitiee on Water and Power, on
September 9, 2009, prior to changes made during the markup.

I want to begin by emphasizing, as [ did in the testimony delivered atthe September 9
hearing, that for over twenty years, the federal government has acknowledged that
negotiated Indian water rights settlements are preferable to protracted and divisive
litigation. Our policy of support for negotiations is premised on a set of general
principles including that the United States participate in water settlements consistent with
its responsihilities as trustee to Indians; that fudian tribes receive equivalent benefits for
rights which they, and the United States as trustee, may release as part of a settlement;
that Indian tribes should realize value from confirmed water rights resulting from a
seltlement; and that settlements are to contain appropriate cost-sharing proportionate to
the benefits received by all parties benefiting from the settlement. Ultimately this
Administration’s goal is to engage with settleluent parties early so that we can address
issues during negotiation rather than waiting unfil legislation is introduced in Congress.

The settlement that would be approved by H.R. 3254 would resolve a contentious water
dispute in northern New Mexico, as well as a federal court proceeding that has been
ongoing since 1969, when the general stream adjudication of the Rio Pueblo de Taos and
Rio Hondo stream systems and the intesrelated groundwater and tributaries was filed.
Under the terms of the negotiated settlement, the Taos Pucblo (Pueblo) has a recognized
right to a total of 11,927, 71 acre-feet per year (AFY) of depletion, of which 7,249.05
AFY of depletion would be available for immediate use. The Pueblo has agreed to
forebear from using 4,678.66 AFY in order to allow non-lndian water uses lo continue
without impairment. The negotiated settfement contemplates that the Pueblo would, over
time, acquire the right to put its forborne water rights to use through purchasing and
retiring state-based water rights from willing sellers with surface water rights. There is no
guarantee that the Pueblo will be able to acquire enongh state-based water to put all its
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forborue water rights to use, however. The quantity of water secured under the séttiement
is a jremendous compromise on the quaritity of water claimed by the United States and
the Pueblo. If the claims asserted in litigation by the United States and the Pueblo were
suecessful, the eoart could award the Pueblo rights t approximdatety 78,000 AFY of
diversion and 35,000 AFY of depletion of water in the basin, This is very valuable water.
The cost of water rights in northem New Mexico is extraordinarily bigh and has been
estimited to be as much as $10,500 to $12,000 per acre-foot of consumptive use per year.

We recognize that substantial work and refinctnents have been made to this settlement by
the parties and the New Mexico delegation. We would like to continue to work with the
parties and the sponsors to addriess certain remaining concerns that could make this.a
settlement that the Administrétion could wholeheartedly support.  will not reiterate the
entire statement made by the Administration during the September 9, 2009 hearing but
instead will focus this get of comiients on the areas in this legistation that were improved
by the markup as well as those arcas where the Administration believes additional work
and chanpes to the legislation are needed.

First, we believe a closer look can'and should be given to the costs of the settlement and
the share and timing of those costs to be borne by the United States. H.R. 3254
authorizes a Federal contribution of$121,000,000, to be paid over 7 years. Of this total,
$88,000,000 is suthorized to be deposited into two tnist accounts Tor the Puebla’s use.
"An additional $33,000,000,.adjusted io reflect changes in copstruetion cosf indexes since
2007, is anthorized 1o fund 75% of the construction cost of varions projects that have
been identified as mutually beneficial to the Pueblo and locat non-Indian parties. The
State-and local sharve of the seltlement is a 25% cost-share for canstruction of the murual
benefit projects ($11,000,000). The Settlemerit Agreement provides that the State will
contribute additional funds for the acquisition of water rights for the non-lndians and
payment of operation, maintenance and rejllacethent costs associated with the mutual
benefits projects. The Administration believes that this cost-share is disproportionate to
the settlement benefits received by the State and Jocal non-Indian parties. We believe that
increasing the State and focal cost share for the mutual benefit projects is both necessary

and appropriate, and consistent with the funding parameters of other Federal water
TESOUICES PrOgramis.

An upusual and problematic provision of H.R. 3254 would allow the Pucblo to receive
and expend $25 million for the purposes of protecﬂng and restoring the Buffalo Pasture,
constructing water infrastructure, and acquiring water rights before the settlement is final
and fully enforceable. The Departmeat belicves providing carly scttternent benefits is not
good public. policy and has consistently advoeated that the settlement benefits that are
provided in Indian water rights settlements should be made available to all parties only
when the settlement is final and enforceable so that po entity can benefit if the settlement
fails, Limited departure from this practice miy sometimes be appmpria’tc but there
should always be stafutory provisions ensuring that the Upited States i$ able to recoup
unexpended funds or receive credits or off-sets for the water and funding provided by the
United States if the settlement fajls and Ktigation resumes,



The amount of funding that would be provided to Taos before the settlement is final is
also of concern. In previous settlements aflowing early benefits, the funding was far more
limited —less than $4 million. Although the Depariment understands the Pucblo’s need for
immediate access 1o funds, especially to halt deterioration of the condition of Buffalo
Pasture, we remain concemed abowt the precedent that this would set for the many other
pending Indian water settlements that are working their way toward Congress. We
recommend that the bill be amended to significantly reduce the amount of carly money
that is authorized. Ln addition, we are of the view that the statutory provisions addressing
our concern that the United States® ability to receive value for the settlement benefits it
has provided in the event that the setilement fails should be strengthened. The
Administration suggests that language be added to Section 10(h) to clarify that the United
States is entitled o recoup or obtain credit for its contributions to settlement, including
any water secured for the Pueble, in the event that the settlement fails

The Administration notes an amendment made at markup to H.R. 3254 setting a more
appropriate deadlinc for the Department to enter into the contracts. The new language
requires the Secretary to enter into the contracts at the date that is 180 days after the date
of enactment of FLR, 3254 into Jaw. This language would allow the Secretary 6 months
to complete the environmental corapliance and other work that must be accomplished
betore the contracts can be exectited. The Administration had recommended that the

. legislation allow 9 months to complete all necessary work. The new language is an
improvement froin the original language aithough we would still recommend building in

an additional 3 months to recognize the need for adequate startup time and complete
analysis.

We also recommend that the settlement legislation be amended 10 require Secretarial
approval for all water leases and subcontracts. As currently written, section 7(e)(2)
exempts leases or subcontracts of less than 7 years duration fromn the approval
requirement. Secretarial approval is required for all existing San Juan Chama
subcontracts and we believe there is no reason to depart from that practice here. With
respect to leasing other types of water, the requirement of Secretarial approval has been
the standard practice in Indian water rights settlements and allows for appropriate
environmental compliance to be undertaken. H.R. 3254 as amended deletes the phrase
*or subcontract” from this section but this does not address the Administration’s concem
regarding the appropriateness of Secretarial epproval in these circumstances.

Additionally, the United States objects to Section 12(a) -- which waives the sovereign
immunity of the United States for “interpretation and enforcement of the Settiement
Agreement” in “any court of competent jurisdiction.” This section should be eliminated.
This waiver is unnecessary, as demonstrated by the absence of such a waiver in H.R.
3342, the Aamodt Litigation Settlement Act. Further, this provision will engender
additional litigation -- and likely in competing state and federal forums -- rather than
resolving the water rights dispates underlying adjudication.

Finally, the United States is concemed that after markup FLR. 3254 still fails to provide
finality on the issue of how the settlement is to be enforced, The bill leaves unresolved




the question of which court retaing jurisdiction over an action brought to-entorce the
Settlement Agreement. This ambiguity may result in needless litigation. The Department
of Justice and the Depaitment &f the Interior believe that the decree court must have
continming and exclusive jurisdiciion to interpret and enforce.its own decree.

Overall, the negotiated scttlement represents a positive step towards the resolution of
historic water disputes in an area that has limited water resources and is struggling to
support the popalation it has attracted. [t is a sefilerent that contains many provisions
that the Administration can support, which are described in detail in the testimeny
delivered befora the House Subcommittes on Water and Power on September 9, 2009,

In conclusion, 1 would like to emphasize that this Administration wants to avoid
continued and unproductive litigation which, even when finally concluded, may leave
partics injured by and hostife to its results, Neither the Pueblo nor their non-Indian
neighbors benefit from continyed friction in the basin. We believe settlernent can be
accoraplished in a marmer that protects the rights of the Pueblo and also ensures that the
appropriate costs of the seitlemeut are botne proportionately. While we have some
remaining concerns with the bill, the Administration is committed to working with
Congress and all parties concerned in developing a settlement that the Administration can
fully support. In addition, we would like to work with Congress to identify and
implement elear criteria.for going forward with futare settlements on idsues including
cost-gharing and eligible costs,

Thank you for the opportunity to present these views for the record. The Office of
Management and Budget advises that there is 5o objection, from the standpoint of the
Administration’s program, to the presentation of these views for your consideration and
the considetation of the Congress.

‘Sincerely,

W 74/

Michgel L. Connor
Commissionet

¢C: The Horiorable Nick J. Rahall, H
Chairman, Committee on Naturaf Resources

The Honaorable Doc Hastiugs
Ranking Member, Comtnittes on Natural Resources

The Honorable Tom McClintock

Ranking Member, Subcommittes on Water and Power, Commitiee on Natural
Resaources



United States Department of the Interior

BUREAU OF RECLAMATION
Washington, DC 20240

NOY 10 2009

IN REPLY REFER TO:

The Honorable Grace F. Napolitano
Chairwoman, Subcommittes on Water and Power
Committee on Natural Resources

House of Representatives

Washington, DC 20515

Dear Chairwoman Napolitano:

In response to your request, this letter presents the views of the Administration regarding
H.R. 1065, the “White Mountain Apache Tribe Water Rights Quantification Act,” as
reported by the Subcommittee on Water and Power on September 30, 2009.

1 want to begin by emphasizing that for over twenty years, the federal government has
acknowledped that negotiated Indian water oghts setffements are preferable to protracted
and divisive litigation. Qur policy of support for negotiations is premised-on a set of
general principles including that the United States participate in water settlements
consistent with its responsibilities as trustee to Indians; that Indian tribes receive
equivalent benefits for rights which they, and the United States as trustee, may release as
part of a sertlement; that Indian tribes should realize vatue from confirmed water rights
resulting from a settlement; and that settlements are to contain appropriate cost-sharing
proportionate to the benefits received by all parties benefiting from the

scitlement, Ultimately this Administration’s goal is to engage with settlememt parties

early so that we can address issues during negotiation rather than waiting umtil legislation
is introduced in Conpress,

At the heart of this bill are provisions ratifying and approving the White Mountain
Apache Quantification Agreement dated January 13, 2009, a settlement reached between
the tribe and other non-federal parties regarding the quantification of the Tribe’s water
rights in Arizona. H.R. 1063 requires the Bureau of Reclamation to plan, design,
construct, operate, maintain, replace, and rehabilitate a nimal water system to serve the
White Mountain Apache tribe, The rural water system authorized through this bill would
replace and expand the current water delivery system on the Reservation, which relies on
a diminishing groundwater source and s quickly becoming insufficient to meet the needs
of the Reservation population. The Reservation’s need for reliable and safe drinking
water is nol in question. H.R. 1065 also establishes a trust fund for the operation and
maintenance of the system to be constructed. This Jegislation is the culmination of
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cooperative négotiatioris anmong the Tribe and many von-Indian water users throughout
notthern and ‘central Arizona. The negotiations were fotused on the need for a long term
solution to the problems of an inadequate Reservation dothestic water supply and
quantifying the Tribe's water rights. The parties dre to be cammended for their
determined cfforts to reach an agreement as wéll as the work they have continved to pt
into amending the settlement legistation to address the' Administéation’s coneeris.

[ testified on this bill befote the House Committee on Natural Resources, Subcommitice
on Water and Power on July 21, 2009, prior to the amendments made during the

markup. As reffected by the changes made in the marked up version of H.R. 1065,
substantial work has been done and refinements made to this seftlement by the parties and
the Arizona delegation. 'We would like to continue to work with the parties and the
sponsors to'addrads certain remaining concerns to make this a scttiement that the
Administration could support. This set of commenis focuses on the areas in this
legislation that were improved by the markup as well a3 those arcas' where the
Administration beliéves additional work.and changes to the legislation are needed.

First, we note with'approval changes roade in the Findings contained in section 2 of H.R.
1065. Although we do not consider a Findings section to be necessary and would prefer
to'omit it; if it is included, it should reflect Fedeéral policy accurately. We especially
appreciate the emphasis in section l(a](S) on the positive results of achieving certainty
concerning the Tribe's water rights, which include assisting the Tribe in achieving self-

determinatiorand setf-sufficiently, 2s well as providing opportunities for economic
development for the entire.region.

Second, new definitions of the Lower Basin Development Fund and Indian tribe are
acceptable. Third, the Administration notes that changes in the warding at the begi_nning
of section 5(2) do not change the substance of the Tribe’s federal reserved water rights as

quantified under this Act but could raise implementation questions. We would like to
further discyss this section with the parties.

Fourth, the Administration’s testimony on the bifl raised serious concerns with the
provision in'section 7(e) of the authorizing legisiation that provides that the WMAT
Rural Water Systern will be held in trust by the United States. The unusual and explicit
staternent in the legislation establishing the trust has the effect of creating substantial
financial and other obligations on the part of the United States. Moreover, as the
testimony eémphasized, the Administration believes transterring title 1o the domestic
water supply system is more consistent with concepts of self determination and itibal




sovereignty and more in keeping with other recent [egislation that provides tribes with
assels and opportunities that they then can control as reservation economies and
conditions evolve. We believe that this approach of offering assistance with the goal of
tribal self-sufficiency is preferable to creating an expectation that the Federal government
will be responsible for permanently operating and subsidizing reservation infrastructure,

Following the testimony, we are pleased to note that the sponsors and parties to H.R.
1065 have made changes to this provision of the bill that are a significant start in the right
direction. New language in the bill as marked up authorizes the transfer of title to the
Tribe once a series of criteria have been met. As we have explained to the proponents of
this settlement, the new language is an improvement over the original language.
However the bill should establish a clearer requirement that the Tribe assume ownesship
for the system and should be consistent with the processes laid out in the Aamodt
setflement (S. 1105) and the Crow settlement ($. 375). An attachment to this letter
includes language that we recommend to satisfy our concermns. We will continue to work
with the partics to the settlement to achieve appropriate and workable language.

Fifth, we note with approval changes made following markup in section 7(g) providing
appropriate requirements for the use of a contract under the Indian Self Determination
Act in the context of this settlement. The amended langnage allows the Secretary of the
Interior to require appropriate accounting and review measures so that the Seeretary will
have the tools to ensure that Federal funds are expended as imtended if the Tribe exercises

the option of constructing the rural water system itself through a Self Determinaton Act
contract.

Sixth, while improvements have been made to the watvers contained in section 9 of HR.
1065, including the addition of a retention section that is largely consistent with the
retention section in other pending settlements, as well as a waiver of claims against the
United States with respect to Freeport McMoran Copper and Gold, Inc.'s occupation of
reservation lands, the Administration continues.to have concerns about the waiver section.
An attachment to this letter includes language that we recommend lo satisfy our concerns.

Seventh, we have technical concerns regarding the edits made in section [0 regarding the
White Mountain Apache Tribe Water Rights Settleient Subaceount. To be consistent
with the provisions in section 7(g) that would apply if the Tribe exercises its option to
enter inio a contract with the Burean of Reclamation under wlnch it would plan, design,
and construct the rural waler system callcd for under this Act, this subaccount should
consist of funds appropriated to the Segretary of the Interior, The provisions that have
been added to this scction at section 10(b)(1) allowing the Tribe to “withdraw any portion
of the White Mountain Apache Tribe Water Rights Settlement Subaccount” are not
consistent with the concept of a Self Determination Act contract as laid out in section
7(g). The Administration believes that the money authorized to be appropriated for
planning, design, and construction of the rural water system in section 12(a) should be



appropriated fo the Secrefary to carry out the activities authorized in section 7. The funds
should either be used by Reclamation to construct the rural water systern or clse be
transferred to-the Tribe within the sideboards of an Indian Self Determination Act
contract as described in section 7(g). There should be no provisions in section 10
alio\mng the money appropriated for thése purposes to be withdrawn by thie Tribe. As the
Administration stated in its testimony, the legislation fieeds to clarify whether the
Seceretaty is being called upon to establish a trust fund to be controlled by the Tribe or fo
accomplish the construction threugh an Indian Self-Determination and Education
Assistance Act (ISDEAA) contract.

Eighth, the United States objecis to Section 11{a) -~ which walves the sovereign
immunity of the Utiited States for “interprétation or enforcement of this Act or the
Agreement” in “a United States or State court” This subsection should be eliminated.
This waiver isunnecessary, as demonstrated by the absence of such a waiver 3a similer
bills, such as 5. 1105, the Aamodt Litigation Settlement Act, and 8. 375, the Crow Tribe
Water Rights Seftlement Act. Further, this provision will engender additional litigation --
and likely i competing stite and federal forums -- Iather {han resolving the water rights
disputes underlying adjudication.

Niuth, the Administralion has some corcerns about section 12 of H.R. 1065 afler markup.
There are soine aspects of this section that are improvements. For example, authorizing
funding for water developmcut activities to be carried out diveetly by the Tribe rather
than the Secrefary is consistent with the goals of self-determination dnd self-sufficiency
aiid will allow the Tribié to prioritize whiat projects to carry out with available funds. The
Administration also notes with approval section 12(f) of the bill, providing that if the
Secretary determines that the amount authorized to be appropriated for planning, design,
and construction of the rural water system is not sufficient, up 10 $25 miltion can be
transferred from the trust fund established for tribal water development to the account
being used to cover the costs of the rural water system. This provision puts the risk of 2
cost overrun upon the Tribe rather than upon the Federal government and reduces the risk
to the Federal government of approving this seittement prior to the completion of further

studlies to beiter defermine the true cost of developing the rural water system as called for
under this Act,

However there are other aspects of this section that raise questions. Most eritically, the
Adtnintistration still has guestions about what would constitute an appropriate amount of
Federal funding for the funds that would be established under section.12 of H.R. 1065,
Our analysis ¢f this wotld include consideration of (1) the uses to which the $113.5
rnillion development fund would be put (which are not clearly specified, given the
amount of latitude given to the Tribe in section 12(b)(2)(C) fo spend the funds in a
number of very different ways); (2) the potential for a non-Federal contribution, based on
any non-Indian benefits received, to the settlement; and (3) the appropriate size of a trust

fund to subsidize the operatiod, mairtenance and repair (OM &R) costs of the domestic
water supply system.



Also, the Administration notes that onty $4.95 million of the $113.5 million authorized to
be appropriated in section 12(b)(2)(B) is tied to settlement implementation. Othet than
the $4.95 million provided for rehabilitation of itrigation systems on the reservation
(which must be appropriated in order for a part of the tribal waivers to come into effect),
the Administration does not believe the money authorized for the development fund is
consideration for this settlement. Given the benefits being oblained by the Tribe under
this setflement, the Administralion would consider the approximately $109 million of
additiona] funding for a development fund authorized under this bill to be excessive if it
were viewed as settlement consideration, This $109 million of funding is subject to
appropriations and not a part of the conditions precedent that must be accomplishied in
order for this scttlement to be final.

[n addition, we are still analyzing the provisions in section 12(d) mandating the transfer
of any available funds up to $50 million from the Emergency Fund for Indian Safety and
Health established by 22 U.S.C. 7601 et. seq.. This provision appears to place the
seitlement approved tor the White Mountain Apache Tribe as the top priority for any
funds made evailable from the Emergency Fund for Indian Sefety and Health. This
provision appears to direclly undermine the provisions of the original authorization bill
specifying that the funding be allocated in accordance with a Secretarial plan.

As an overarching issue that remains in the post-markup legislation, we note that the bill
would require all of the funding for the rural water system to be appropriated by October
31, 2015, Thisis only two years later than in the bill as introduced. The bill seems to
contemplate that all the funding will be appropriated before Reclamation, or the Tribe
under an [ndian Self Determination Act contract, is capable of actually completing
construction. Given the realities of federal budpeting, it would be much more realistic to
provide a longer period to budget for what are ultimately determined to the appropriate
federal costs of this system. To the extent that one of the factors driving the settlement
proponents to ask for this money upfront is a desire for waivers that come into effect
earlier, we would suggest that they look at other settlements involving construction where
waivers are able to come into effect but are subject to nullification if construction does

not get completed within the time frame established in the settlement agreement and
authorizing legislation.

The Administration does not object 1o two clarifying changes were made in sections
7(e)2)(C) (eliminating language that set an apparent limit on the time period during
which title to the rural waler system can be transferred) and section 12(g) (clarifying that

accrued interest as well as appropriated funds available in the Maintenance Fund would
be avcessible when the given criteria are met),



While we still have coticerns with this bill, the Adiministration is committed to working
-with Coogress and all parties concemned in developing a sattlement that the
Adsninistration can fully sipport. If the parties continue ta negotiate with the same good
faith they have ghown thus far, we are hopefu! that an.appropriate and fair settlement can
he reached that will contribute to lorig-terny harimony and cooperation atmong the parties.

Thank you {or the opportunity to present these views for the record.

7

Michae! L. Conior
Commissioner

Sincers]

cc! The Honorable Nick J. Rahall, 1
Chairman, Comunittee on Natural Resources

The Honorable Doc Hastings
Ranking Member, Comemittee on Natural Resources

The Honerablé Tom McClintock

Ranking Member, Subcommittee on Water and Power, Committee on Natural
Résources




Attachment 1: Title Transfer Language

(a) Conveyance of the WMAT rural water system.~—

(1) IN GENERAL—Subject to paragraph (2}, on completion of the
construction of the WMAT rural water system, the Secretary shall convey to
the White Mountain Apache Tribe afl right, title and interest to the system,
including any Jaind or interests in land located within the boundaries of the
Reservation that is acquired by the United States for the construction of the
WMAT niral water system.

(2) CONDITIONS FOR CONVEYANCE. -— The Secretary shall not convey the

WMAT rural water system under paragraph (1) unti] the Secretary makes a
finding that: :

(A) Operating Criteria, Standing Operating Procedures, an Emergency
Action Plan, and first filling and monitoring criteria have been established for
the system;

(B) the system is substantially complete;

(C) the funds authorized to be appropriated under section 12(b)(3)(B) have
been appropriated and deposited in the WMAT Maintenance Fund; and

(D) the White Mountain Apache Tribe has been afforded a period not to
exceed one year to operate the system with the assistance of Lhe Bureau afier
the system is substantially complete and Standard Operating Procedures have
been established.

(3) Liability. —

{A) In General, — Effective on the date of the conveyance under this
subsection, the Umted States shall not be held liable by any court for damages of any
kind arising out of any act, omission, or accurrence relating to the land or facilities
conveyed, other than damages caused by acts of negligence committee by the United
States, or by employecs or agents of the United States, prior to the date of conveyance.

(B) Tort Claims. — Nothing in this section increases the liability of the
United States beyond the liability provided in chapter 171 of title 28, United States Code
{commonly known as the “Federal Tort Claims Act™).



Attachmeot 2

This document includes the edits that the Administration requests in the waiver section of

the WMAT settlement legislation in redline farm.

SEC. 9. WAIVER AND RELEASE OF CLAIMS.
(a) In General—

(1) CLAINS AGATNST THE STATE AND OTHERS ~—Extept as spoeifically retained jn
sutnection (b)( 1) and notwithsuanding sy provisions to the cqg;@m )
_gmu, the Tribe, ont behalf of itself and its members, and the 1Fnited States,
acting in-its capacity of tustee for the Tribe and ifs members, as part of the
performatice of their oblipations under the: Agreement, ave autborized to éxecme a
waiver and release of any clalms against the State (or amy agency ot political
subdivision of the Smare), or any other person, entity, corporation, or rounicipal
corporation under Fedetal, State, or other law for all—

{A){i) past, present; and futare-claims for water righits Tor the réservation and

off-reservation trist land #rising from 1ime immemorial and, thersafter, forever;

and

{ii) past, present, and funuwre claims for water rights arising from time
immemeorral and, thereafipr, forever, thar are based on sboriginal occupancy of
land by the Tribe, its members, or their predecessors:

{(B)i) past aiid presemt claims For injury to water tights forthe reservation
and offreservation. tinst lang arising from time immemorial through the
enforceability date;

(ii) past, present, and fiature claims for injury to wizter rights arising from
time immemorisl and, thereafter, forsver, that are based.on aborigingl
occupanicy of land by the Trbe and {ts members, dr their predecessors; and

{iii} clairns for injury 1o water rights arising after the enforeesbility date for
the reservation and off-reservation trust land resylting from ofF-reservation

diversion or use of water in a manner not in violation of the Anreement or Stase

law; and

{C) past, present, and-futnee claims arising out of or relating in any manner to

the negotiztion, execution, or adoption of the Agreement, .an applicable
setilement judgemnent or decren, or this Act,

(2) CLATMS AGAINST TRIBE—Except as ‘a.gmlﬁt.allv retzined in subsection (b)(3} .~

and ng tm@tandmg, any provisiops to the contrary in the Agreement, the United
States, in all its capacities (except 4¢ trusice for an fdian tribe other than the Teibe),
as part of the performance of its obligations uader the Agresment, is authorized to
execute & waiver and release of any and all claims against the Tribe, its members, or

any agency, oflicial, or employes of the Tribe, under Federal, Siate, or any other law

for afl—-

-t
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(A} past and present claims for injury to water rights resulting ftom the
diversion or use of water on the reservation and on off-reservation trust land
arising from fime immermorial through the enforceability date;

{B) claims for injury fo watet rights arising afler the enforceability date
resulting from the diversion or use of water on the reservation and on off-
reservation trust land in a manner not in violabon of the Agreement; and

(C) past, prasent, and future claims arising cut.of or related in any manner to
the negotiation, execution, or adoptica of the Agrecment, an applicable
settlement judgenient or decree, or this Aci.

(3) CLAIMS AGAINST UNITED STATES: --—Except as megf’r.aliv retameg in__ A it rovhled
subsection (b)(2) and notwiths: n_the

Agreement, the Tribe, on behalf of inelf and its mcmbers, as part of the performance

ot the obligations of the Tribe under the Agrecment, is authorized to cxecute a

waiver and release of any claim against the United States, including agencies,

officials, or employees of the United States (except in the capacity of the United

States as trustee for other Indiau tribes), under Federat, State, or other law for any

and all—

{A)(i) past, present, and future claims for warer rights for the reservation and
off-reservation frust land arising from fine inmmemorial and, thereafter, forever;
and

(i) past, presenr, and futare claims for water rights arising from time
immemorial and, thereafier, forever tha are based on aboriginal occupancy of
land by the Tribe, its members, or their predecessurs;

{B)}(i) past and present claims relating in any mamner to darsages, losses, ox
injuwies to water, water riglits, land, or other resources due 1o Joss of water or
water rights (including damages, losses, or injuries to hunting, fishing,
gathering, or eulmral rights due to logs of water or water rights, claims relating
1o imterference with, diversion, or taking of water, or claims reloting lo failure
to protect, acquire, or develap water, water rights, or water infrastructure)
within the reservation and off-reservation orust land My first acerued at any
time prior to the enforceabiliry date;

(il} past, present, and farure <laims for injury to water righis arising from
time immemocial and, thereafier, forever that are based on aboripinal
occupancy of land by [hie Tribe, its memhers, or their predecessors; and

(iii} clainis for injury to warter rights arising after the enforceability date for
the peservation and o fT-reservation trust band resulting from the off-reservation
diversion or use of waler in a manner not in violation of the Agreemens or
applicable [aw;

(C) past, present, and futore claims arising out of or relaring in any manner to
the negotiation, execution, or adoption of the Agreernent, on applicable
seitlement judgment or decree, or this Act;

(12} furure claims relating in any manney, 1o the availability and appropriation



of United Sseres funds 10 sarry out the provisions of the Atreementor this Act:
-~ Dalobed; D 4

(E) past and present claims relating in any manmer fo Ecndmg litigationof .- d ~
claims relafing fo the water rights of the Tribe for the resarvation and off-
reservation tust land;

(£ past and present claims relating o the operation, mainfepance, and ---”"1 : & |

rcplacr.:mnt of cxxsimg smgauon systcms on the reservation. cn.usu'uctud prior
1o the enforceability date thit first acorued 9t any me prior to the
enforceability date, which wa.lvf:r ghall only become effective on the fall
appropriation-and payment to the Tribe of $4,950,000 authorized by section
Iz(b)(I)(B.),

-1 Deleted; F
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Fu.ll appmpﬂa.tiou of ftmds authorized by section lZ(b}(?)(B) and the dcposil of
those funds n the WMAT Maintenance Fund;

(H] past and presont breach of irust and negligense ¢lyims for damagg Yo the
land and nstural resources of the Tribe calsad by riparian t amd other v:gctanvc
manipulation by the United States {or the purpose of increasing vater Tuncff
from the reservation that first acerued at any timie prior to the enforceability
date;-and

A
{I) past and present tlutms for wespass, use, and occupancy of the reservation .- %
in, on, and a]oug the Black River that first necroed at any time prior to the
eufnmcahlhty date,

| Formatrad: o, First |
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conceming title to- la&_ﬂx_{ﬂ_hc current boundary ofithe reservation.

{b) Reservation of Rights.and Retention of Claitis.—

(1) RESERYATION OF RIGHTS AND RETENTION OF CLAIMS BY TRIBE AND UNITED
STATES.—

{A) Ini GENERAL—Nobwithstanding the waiver and release of claims
authorized nnder.subsection (a)(1), the Tribe, on behalf ofitsel f and the
members of the Tribe, and the Unired States, acting as trustes fof the Tribe and
members of the Tribe, shall retzin any riglt—

{i} subject to subparagreph 16.9 of the Agreement, {o assert glaims for
injuries to, and seek enforcement of, the rights of the Tribe and fnembers
of the Tribe under the Agreement or this Act in any Federal or State court
of conpetent jurisdiction;

(ii} to assert claims for injuries to, aud seek enforcement of; the rights of
the Tribe under tlie judgment and decice entersd by the court in the Gila
River adjudication proceedings;

(1ii} to sssert clairns for injuries to, and seek enforcement of, the rights
of the Tribe under the judgment and decree entered by the court in the
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Litde Colorado River adjudication proceedings;

(iv) to object to any claims by or for any other Indian tribe, Indian
cormimunity ot ation, or dependent Indian community,,

{v) to participate in the Gila River adjudication proceedmgs and lhx:
Little Calorado River adjudication proceedings to the extent provided in
subparagraph 14.1 of the Agreement;

(vi) to assert any claims arising afict the enforceahility date for injury to
water rights not specifically waived under this section;

(vii) to assert any past, present. or future claim for injury (o water rights
apainsi any other Indiau icbe, Indian community or nation, dependent
- Indian community, or alloitee; and_

{¥iil} to assert any pasl, present, or future c.lmm for trespass, nse, and
occupancy of the reservation in, on, or along the Black River against
Freeport-McivioRan Copper & Gold, Ine., Phelps Dodge Comoration, or
Phelps Dodge Morenci, [ne, (or a predecessor or successor of those
entities), includiog all subsidiaries and affiliates of thosc entities,

{13) AGREEMENT.—On terms acceptable to the Tribe and the United States,
the Tribe and the United States are authorized to enter into an agreement with
Freeport-MeMoRan Copper & Gold, Inc., Phelps Dodge Corporation, or Phelps
Dodge Morenci, Inc. {or a predecessor or successor of those entities), including
all subsidiaries and affiliates of those entities, to resolve the claims of the Tribe
relating to the respass, use, and oecupancy of the reservation in, ¢n, and along
the Black River.

{2) RESERVATION QF RIGHTS AND RETENTION OF ULARMS BY TRIBE AGATNST UNITEDR
STATES.---Norwithstanding the walver and release of claims authorized under
subsection (a)(3) and nonwithetanding apy provisious e th inib
Agreerment, the Tribe, on behalf of itself and the menbers of the Tribe, shall retain
any ngh—

(A) subject to subparagraph’ 16.9 of the Agreement, to assert ¢laims for
injuries to, and seek enforcement of, the rights of the Tobe and thembers under
the Agreement or this Act, ib any Federal or State court of competent
Jjurisdiction;

{B) to assert clairs for injurics to, and seek enforcement of, the rights of the
Tribe and members under the judgment and decree emwered by the court in the
Gila River adjudication proceedings;

(C) to assert claims for injuries to, and scek enforcement of, the rights of the
Tribe end members under the judgment and decree entered by the court m the
Litle Colorado River adjudication proceedings;

{Dj) 1o object to any claims by or for any other Indian tribe, Indian
community or nation, gr dependent Indian community;,

(E) to assert past, present, or fuhare claims for injury to water rights or auy
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other claims ofhier than a clatm to warer rights, againstany other Indian tiibe,
Indian community or nation, or dependent Indizn community;

4B to remedies, privileags, immunities, povers, and claims not spec:ﬁcallx
waived under thisAcand

() toassert any claim: snsmg ,

pmp_artyng}_:xts appurtenant.to that land, mclud;ng Ty water rights sei forth in
parggiaph 4.0 of the Agreement.

(3) RESERYATION OF RIGHTS AND RETENTION OPF CLAIMS BY UNITED STATES.—
Norwirhstanding the waiver and release of claims authorized under subsection
(a)(2), the United States shall remin any right to nssért any ¢laim not specifically
veaived in that sibsection.

4<) Effectiveness of Waiver and Releases—Excopt 28 otherwise s specifically _prowdcd

in subparagraphs (£ and {F) of subseciion (a)(3), the wajvers nd releases under
subsection () shall become effective o1 the enforcesbility daie.

(d¥ Enforceability Date.—
{13 I CENERAL.—This section takes #ffect on the date on which the Secretary
publishes in the Federal Registera staternens of findings that—

(A)() to the exrent the Apreement conflicts with this Act, the Agreement has

been revised through an'amendmeént to eliminate the conflict; and

(i} the Agyeement, as so revised, lms been éxecuted by the Seretary, the
Tyihé, and the Governor of the Staie;

(B he Secretary has fuifilled the reguirements of sections 5 and §;

(C) the: amount awhigrized by section 12(a) has bren deposited in the Whire
Moutitain Apache Tribe Water Righis Settlement Subaccount;

(D) the Stite fimds described in snbparagraph: 13.3 of the Agreement bave
been depaosited iv the White Mooatain Apache Tribe Water Righis Settlement
Subagcount;

(B} the Seeretary Has {ssued a record of decision approving the construction

of the 'WMAT rural water system in a configuration é.ubs:amia]ly sirnilar fo that

deseribed in section 7;

{F) the judgments a.nd de.cms substanllally in thc fonn of 1hose attdched to
the Agreement as exhibits 12.9.6.1 and 12.9:6,2 have been approved by the
respective trial cours;_and

(G) the waivers pod releases authprzed and set forth in subsection {a) have
been exerueed by the Tribe and the Secretary.
(2) PAINLURE OF ENFORCEABILITY DATE 10 OCCUR.—-1f, becapse of the failure of
the enforceability date to ovcur by October 31, 2015, this section does rot become

effective, the Tribe and its members, and the United States, acting in the capecity of

trustee for the Tribe and its members, shall retain the right to assert pest, present,
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and fiiture water rights claimis and claims for mjury to water ghis for the
reservation apd off-regervation st land,

(3) NU RIGHTS TO WATER,—Un the ocentrence of the enforceability date, all land
teld by the United States in rust for the Tribe and its members shall have no rights
to water other than those specifically quantified for the Tribe and the United States,
acting in the capacity of trustee for the Tribe and its members, for the reservation
and off-reservation trust land pursuant to paragraph 4.0 of the Agreerment,

(€) United Stales Enforcement Authority.—Noihing in this Act or the Agreement
affects any right of the United States to take any action, including environmental actions,
under any laws {including regulations and the common law) relating to lwvan health,
safery, or the environment.

(£} No Effect on Waler Righis —Except as provided in peragraphs (1}(A)ii),
(LB, (IH A, 2nd (3UBYii) of subsection (a), nothing in this Act affeets any rights
10 water Of the Tribe, ity members, or the United States acting as brugtee for the Tribe and
miembers, for Jand outside the boundaries of the reservation or the off-reservation tust
land.

(g) Entitlemenis—Any entilement 1o waeer of the Tribe, its members, or the United
States acting as trustee for the Tribe and members, relating to the reservation or off-
reservation orust Jand shall be satisfied from the water resources granted, quantified,
confirmed, or recognized with respect to the Tribe, members, and the United States by
the Agresment and this Act

(k) Objection Prohibited —Except as provided in subsection (b)(2)(F), the Tribe and
the United Stetes acting as trustee for the Tribe shall not—

{1} object to the usage of any well located outside the boundaries of the
reservation or the off-reservation trust land, as in existence on the enforceability
date; or

{2) object to, dispute, or challenge after the enforceability date the drilling of any
well or the withdrawa) and use of water from any well in the Little Colorado River
adjudication proceedings, the Gila River adjudication proceedings, or any other
Judicial or administrative proseeding,



United States Department of the Interior m

BUREAU OF RECLAMATION L e
Washington, DC 20240 ey or pecam ™
0CT 2.2 208

The Honorable Grace F. Napolitano
Chairwoman, Subcommittee on Water and Power
Comuraittee on Natural Resources

House of Representatives

Washington, DC 20515

Dear Ms. Napolitano:

In response to your request, this letter presents the views of the Administration regarding
H.R. 3342, the “Aanodt Litigation Settlement Act,” as reported by the Subcommittee on
Water and Power on September 30, 2009, For overall views regarding the purposes and
importance of this settlement, [ would refer to my testimony delivered to the House
Committee on Natural Resources, Subcommittee on Water and Power, on September 9,
2009, priet to changes made during the markup.

[ want to begin by emphasizing, s [ did in the testimony delivered at the September 9
hiearing, that for over twenty years_ the federal government has acknowledged that
negotiated Indian water rights settlements are preferable to protracted and divisive
htigation. Our policy of support for negotiations is premised on a set of general
principles including that the United States parlicipate in water settlements consistent with
its responsibilities as trustee to Indians; that Indian tribes receive equivatent benefits for
rights which they, and the United States as trustee, may relesse as part of a settlement;
that Indian tribes should realize value from confirmed water rights resulting from a
setttement; and that settlements are to contain appropriate cost-sharing proportionate to
the benefits received by all parties benefiting from the settlement. Ultimately thig
Administration’s goal is to engage with settlement parties carly so that we can address
issues during negotiation rather than waiting until legislation is'introduced in Congress.

The settlement that would be approved by H.R. 3342 would resolve a contentious water
dispute in northern New Mexico, as well as a federal court proceeding that has been
ongoeing for over 40 years. We recognize that substaniial work and refinements have
been made to this settlement by the parties and the New Mexico delegation. We would
like to continue to work with the parties and the sponsors to address certain remaining
concerns, such as ensuring an appropriate non-Federal cost share that could make this a
settlement that the Administration could wholeheartedly support. T will not reiterate the
entire statement made by the Administration during the September 9, 2009 House beating
but instead will focus this set of comments on the areas in this legislation that were
improved by the Senate markup as well as those areas where the Administration believes
additional work and changes to the legislation are needed.

TAKE PRIDE]

NAM e:mca%ﬁ



First, changes were tnade in seclion 101{f) of H.R. 3342 thaf limited the amount of
funding to be expended by the Secretaryof the Interior (Secr.etary) to construct the
Pueblo Water Facilities under this Act to an amount certain, indexed based on
constructmn cost fluctuations. Although the United States agrees with the concept that
the amourit it is required fo pay should be known in advance of bill anthorization and
limited to-an agreed vipon figare, as we stated.in our testimony in the House, tie
Administration is concerned about the validity of the cost estiates that the settlement
parties are relying on for the vegipnal water system. The parfies rely on an engineering
report datéd Tune 2007 that has not been verlfied by the level of study that the Bureau of
Reclamation would recommend in order to assure réliability. Much of the cost
information contained in the engineering repdrt was arrived at three years ago, none of
the costs have been indexed to 2007, and the total project ¢ost estimates cannot be relied
upon.

Althorgls section 101(f) of the bill as reported by the Committee establishes a limit on the
amount of funding that the United States can expend for construction of the Pueblo Water
facilities, it is important for Congress to understand. that the provisions of section 203
allow the settlernent and this Aet to be voided if the water system is nat completed by
2021. This nellification provision creates the risk that, even if thie United States, the
County, the State, and the Pueblos all follow through-or their commitments under the
Agreement and this bill, the settlement could fail in the event that'the costs for the system
turn out to be higher than the current cost estimates eontemplate or than the
authorizations allow.

This is a scenario ﬂ'nat all of the pm‘hes including the United States, must strive 10 avoid,
because it would mean n return to litigation and coniftict after the expenditure of
significant resourcis by all parties fowaeds 2 failed solution. In order to reduce the risk of
this cutcome, | have comumitted that the Bureau of Reclamation will catry out additional
studies and analyses of the proposed water system. These studies will be completed by
the end of the year aid should shed light on the current cast estimate and the possibility
that actual costs could be higher than expected.

In order 1o distribute the risk of higher costs faidly while avoiding the possibility of
entirely unraveling the settlement, the Administration believes that the legislation should
provide that the parties to this settlernent, inCLuding ttie Stafe and the United Statcs,
should share proportionately any increases in construction costs beyond those currently
contemplated. The Federal government shiould not beai the brunt of higher costs without
proportionate increases by other Aamadt settlement parties based on the percentage of
overall construction costs that the parties are comunitting to in the Cost-Sharing
Agreement Moreover, eithier the Cost-Sharing Agreement should be execitted befare
Congress.ratifies it or its cxecution should be made a condition of beginning construction.
To ensure open discussion 4nd consideration of the réasors for any increased costs
beyond those contemplated at this time, the legislation could also include language
providing that the Burean of Reclamation will consult with the State and the Pueblos
regarding any cost increases.




Second, as currently written, section 103(e)(1)}(C) of the bill wouid probably be
interpreted to waive reimbursement to the Federal Government of operation, maintenance
and repair (OM&R) costs associated with water to be provided from with the San Juan-
Chama Project under the bill. This subsection reads “the costs associated with any water
made available from the San Juan-Chama (SJC) Project which were determined
nonreimbursable and nonreturnable pursuant to Pub, L, No, 88-293, 78 Stat. 171 (March
26, 1964) shall remain nontreimbursable and nonreturnable.” The current language could
make both the construction and the OM&R costs nonreimbursable. We do not believe it
was the intent of the parties 1o make the OM&R costs nonreimbursable. Reimbursement

of OM&R costs should not be waived, and to make that clear the section should be
amended to read;

(C) the construction costs associated with any water made available from the San
Juan-Chama (8JC) Project which were determined nonreimbursable and

nonreturnable pursuant to Pub. L. No, §8-293, 78 Stat. 171 (March 26, 1964) shall
remain nonreimbursable and nonreturnable.

Third, the United States continues to have concerns about the language used in section
H07{c)}2)(B). As amended, this provision states that ““the amount authorized under
subparagraph (A} shall expire after the date on which construction of the Regional Water
System is completed and the amounts required to be deposited in the account have been
deposited under this section by the Federal Government.” This legislative language
requires clarification, First, we assume that the account referenced is the Aamodt
Seitlement Pueblos’ Fund, but this should be specified. Secend, as introduced, H.R. 3342
provided that once the System was complete and an OM&R account was funded, “the
Federal Government shall have no obligation to pay for the operation, maintenance, and
replacement costs of the Regional System.” This language had the advantage of clearly
specifying that any abligation to pay for the operation, maintenance, and replacement
costs ended when the specified criteria were met. The new languape lacks that clanty. Ut
would be a clearer statement of Congressional intent if the language stated both that the
Secretary is authorized to pay operation, maintenance, or replacement costs for the
Regional Water §ystem until the Regional Water System is completed and the amount
authorized in section 107(c) for the Aamodt Settiement Pueblos’ Fund has been
appropriated to that Fund, and that thereafler the Federal Government shall have no

obligation to pay for the operation, maintenance, and replacement costs of the Regional
System,

Fourth, the United States still has concerns with language used in section 203(f)
providing generally that in the event (he settlement is voided, the United States is entitled
to return of certain fimds and propesty, First, we note that similar but not identical
provisions are included in section 105(d)(7)(C) and section 203(b). These provisions
should be hannonized. The Administration suggests that language be added at the end of
section 203(b) to ¢larify that the United States is entitled to recoup or obtain credit for its

contributions to settlement, including any water secured for the Pueblos, in the event that
the settlement fails.




Fifth; the United States notes with approval the changes made ip section 203(a)(2) that
entsure that the conditions precedent for the settlement to-stay effective include
appropriate issuahce of pefmits by the New Mexico State. Engineer to the Regional Water
Authority to change the: pomts of diversion to the mainstem of the Rio Grande for the.

diversion and conswmptive use of water by the Pueblos and as part of the water supply {or
the Regional Water System.

Sixth; the Administration supports the decision to delete section 204(a)(9) of this bill, a
provision o which. we had objected in our testimony in the House hearing because of
concerns that it would have the potential to efode important environmenta! safeguards
and to create amblgumes as to the scape of the waivers.

Seventh and ﬁ:naﬂy, the Adrinistration supports the language added following section
203(e) regarding the process by which the Pueblos retain the right to withdraw the
waivers aythorized undet this settlément and trigger nuiflification of the entire settlement
agreement if the system is not substantially complete by 2021. The new language lays
out a process under which substantial completion is. determined by the Secretary of the
Interjor and, subsequently, subject to review under the Administrative Procedures Act.
The new language includes (1) a definition-of substantial completion; (2) a mechanism
for determining when it has occurred; and (3) a clearly specified pracess for challenging:
that determination. By adopting this provision, the parties to this settfement have
established a clear legal threshold for failure of the settlement. This clarity regarding the

conditions and processes for detannmmg, finality will naitiimize the risk of futile liigation:
in.the future,

In conclusion, T would fike to emphasize that this' Administration wants to avoid
continued and unproductive litigation which, even when finzlly concluded, may leave
parties injured by and hostile to-its results. Neithet the Pugblos nor their non-Indian
neighbors benefit from coritinued friction in the Rio Pojoague: basin. We believe
settlement can be accomplished in & manmer that protects the rights of the Pueblos and
also ensures that the appropriate costs of the seftlement are bome proportionately. While
we have somé rernaining conterns with the bill, the Adniinistration is committed 10
working with Congress and all parties concerned in developing a scttlemeunt that the
Administration can fully suppoct. [n addition, we would fike to work with Congress to
identify and implement clear criteria for goiig forward with future settlernents on issues
including cost-sharing and eligible costs.



Thank you for the opportunity (o present these views for the record. The Office of
Management and Budget advises that there is no objection, from the standpoeint of the

Administration’s program, to the presentation of these views for your consideration and
the consideration of the Congress.

Sincerely,

AL

" Michael L. Connor
Comtnissioner

ce: The Honorable Nick J. Rahall, 11
Chairpman, Committee on Natural Resources

The Honorable Doc Hastings
Ranking Member, Committee on Natural Resottrces

The Honorable Tom MeClintock

Ranking Member, Subcommittee on Waler and Power, Committee on Natural
Resources



